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UNITED STATES’ SUBMISSION IN RESPONSE TO THE
COURT’S MINUTE ORDER OF JULY 25, 2006

Pursuant to the Court’s Minute Order of July 25, 2006, the United States submits the
attached materials to assist the Court in determining that entry of the proposed Final Judgments in
these matters is in the public interest. The submission consists of the Declaration of W. Robert
Majure, Chief of the Antitrust Division’s Competition Policy Section, and supporting materials,
including maps, data submissions, business records, and other materials obtained from the parties

and other market participants. Dr. Majure explains the harm alleged in the Complaints and how



the remedies address the harm. The Court should find that this Submission, including the
Declaration and supporting materials, provides ample support for the Court to find that the
remedies negotiated and proposed by the United States are in the public interest. The
accompanying Declaration of Jared A. Hughes, Staff Attorney, Department of Justice, provides an

index to the supporting materials and their sources.

L The Scope and Nature of the Materials Provided

In inviting this submission, the Court left the volume and types of materials to be
submitted to the discretion of the United States.! The Court, however, explained that it was not
interested in reviewing all of the materials that informed the United States’ decision about the
underlying transactions or the proposed remedies.” This limitation is entirely consistent with the
Court’s critical yet limited role under the Tunney Act.

The likely competitive effects of an underlying transaction or of a proposed divestiture are
rarely evident from a few “smoking gun” documents.® Rather, as the United States detailed during
the July 12 hearing, its analysis was informed by a lengthy investigation during which Antitrust
Division attorneys and economists immersed themselves in the facts of the industry — reviewing
millions of pages of documents, conducting hundreds of interviews, and evaluating large volumes

of electronic data.

! Status Conf. Hr’g Tr. at 10-11, July 25, 2006.
2 Id. at 9-10.

3 See Declaration of W. Robert Majure (Aug. 7, 2006) (“Majure Decl.”), 9 5. In these matters,
there were no “materials and documents which the United States considered determinative in
formulating” the proposed decrees. 15 U.S.C. § 16(b); see also Mass. School of Law at Andover, Inc.
v. United States (“MSL”), 118 F.3d 776, 784 (D.C. Cir. 1997) (determinative documents are limited to
those “that are either ‘smoking guns’ or the exculpatory opposite”).
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In selecting which of these materials to submit to the Court, the United States has sought to
provide the information that will most directly advance the Court’s public interest determination.*
Materials in the submission address the focus of the Tunney Act’s concern: whether the proposed
remedies adequately address the harm the United States alleged in the Complaints. This pleading
provides a roadmap for locating those materials that can assist the Court in considering each of the
Congressionally mandated factors.

II. The Submitted Materials Demonstrate that the Proposed Final Judgments Satisfy
Each of the Factors that the Court Must Consider in Reaching Its Public Interest
Determination
The Tunney Act requires the Court to consider certain factors in making its public interest

determination:

(A) the competitive impact of such judgment, including termination of alleged

violations, provisions for enforcement and modification, duration of relief sought,

anticipated effects of alternative remedies actually considered, whether its terms
are ambiguous, and any other competitive considerations bearing upon the

* Some of the materials are representative of information obtained in the investigation. For
example, the submission includes declarations from Verizon and AT&T that document facts the
Department obtained from the merging parties and confirmed through other sources during the
investigation. Attachments to Declaration of W. Robert Majure (“Decl. Attachs.”), Tab 14, Declaration
of Charles H. Carnes, Jr. (Verizon) (Aug. 4, 2006) (“Carnes Decl.”); Tab 15, Declaration of Michael E.
Todd (AT&T) (Aug. 3, 2006) (“Todd Decl.”).

This submission also includes declarations and statements memorializing the views of 27 retail
customers regarding the SBC/ATT transaction. These statements were submitted to the Department by
the parties to the merger. See Decl. Attachs., Tab 1, Retail Customer Statements. More than 100
additional declarations from retail customers were submitted by the merging parties but are not included
in the submission due to confidentiality requests by the retail customers that provided the statements. The
United States has requested that the parties take any steps necessary to facilitate its filing of these
statements under seal.

The submission also includes a letter from a customer group to the Federal Communications
Commission concerning the potential adverse impact that divestitures could have on the user community.
Id., Tab 13, Letter from C. Douglas Jarrett, Keller and Heckman, to Marlene H. Dortch, FCC (Sept. 27,
2005) (summarizing oral ex parte discussion of concerns of eCommerce Telecommunications User Group
and the American Petroleum Institute) (“eTUG/API FCC Letter”). This letter is consistent with views
that were expressed by third parties to the Department during its investigation.



